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What does it mean
to be Jewish?

This ancient question
has becomea
pressing civil rights
controversy.

espite a recent resurgence of anti-
D Semitic incidents on American col-

lege campuses,the U.S.
Department of EducationOgpowerful Office
for Civil Rights (OCR) has beenunable to
protect Jewish students. This failur e has
beena problem not of execution but of con-
ceptualization. OCR has beenunable to
addressanti-Jewish harassment becauseit
lacks a coherent conception of both Jewish
identity and anti-Jewish hatred. Given
jurisdiction over race and national origin
but not religion, federal agentshave had to
determine whether Jewish Americans are
covered under one of thesetwo criteria.
They have beenunable to do so. This has
led to enforcement paralysis, aswell as
explosive internal confrontations and
recriminations within the federal govern-
ment.
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CROsictions have created signifi -

cant anomalies. African Americans,

Arabs, Hispanics, female, older stu-
dents or even boy scoutswho charge their
schoolswith discrimination can have their
casesinvestigated by the federal govern-
ment. On the other hand, if a Jewish student
submitted the same complaint to OCR, it
would be rejectedon the grounds that
Judaism is not a racial or national

against groups that also have religious attrib -
utes than against groups that do not. But for
most of its history Band even today BDOCR
has failed to extend civil rights protections to
Jewish students for several reasonsbeyond
bureaucratic inertia. Thesehave included
reluctanceto protect a religious group under
a statute that does not mention OeligionO
and understandable squeamishnessover the
prospectof characterizing

origin category. OCR officials
might sympathize with the com-
plaining student and might rec
ommend that shetry to hire a pri-
vate attorney if she could afford
one. OCR would not, however,
open an official file, send ateam
of investigators, provide its own

Are Jewsjust a

religious group?
Or are they an
ethnic group?

Or

Jews a Orace.OThis reluc-
tance extends beyond

OCR, preventing senior
officials from acknowledg-
ing that OCR is legally
compelled under applica-
ble precedentsto prosecute
anti-Semitism under its
authorizing statutes.

both?

civil rights lawyers, or deploy its
formidable federal law enforce-
ment apparatus to protect the Jewish student
in the sameway it would for students of an
other ethnicity.

Although Jewishidentity and Civil Rightsin
America initially drew attention for its reve-
lations of internal conflicts within OCR b
including previously unreported irr egulari-
ties in OCRO$amous investigation of anti-
Semitic bigotry at the University of
California at Irvine Bits most important con-
tribution is to demonstrate why and how
OCR must addressanti-Semitism in
American higher education. In 20040CR
announced that discrimination on the basis
of ethnicity or ancestryis no lesspermissible

However, the U.S.
Supreme Court has already held, under an
analogous nineteenth century statute, that
Jewish Americans must be able to be regard-
ed asa OraceQor the limited purpose of
extending them the samelegal protections
against discrimination that are afforded to
other groups. The samelogic applies to
OCROstatute, which was enacted precisely
to provide a means of enforcing nineteenth
century civil rights laws. In other words, the
Supreme CourtOscurrent constitutional
approach to statutory questions of Jewish
identity compels OCR to provide Jewish stu-
dents with precisely the protections that it
has refused to extend.



The use of an anti-racism provision to protect
Jewish Americans from discrimination
inevitably raisessensitivities about whether
Jewscan be considered a distinct Orace.@n
the other hand, it is not much more credible
to assertthat Orace@xists as a biologically
meaningful category that simply does not
include Jews.Many commentators have rec
ognized that the weight of contemporary sci-
encerejectsnot only the

approacheslead ultimately in the samedirec-
tion. Whether one emphasizespopular
understandings, scientific evidence or con-
gressional intent, Jewish Americans must
receivethe same protections asother groups.
Understanding theseapproachesrequires
one to explore new scholarship in a host of
fields: Jewish cultural studies, critical race
theory, population genetic demography, con-
temporary anthropology, legisla-

notion that Jewsare a
racial group but also the

tive history, et cetera. Basedon
reseach in thesefields, Jewish

entire racial concept,
exceptasa means of
describing social con-
structions. Using
antiracism provisions to
combat anti-Semitism
both respectsthe original
statutory intent of
Congressand recognizes

OCR would not deploy
its formidable federal
law enfor cement
apparatus to protect
the Jewish student in
the same way it would
for students of
another ethnicity.

Identity and Civil Rightsin
America demonstrates that OCR
is compelled to extend protec-
tions to Jewish students regard-
less of which methodological
approach which is employed.
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their nature, target big-

otry whose perpetrators are driven by irra-
tional prejudices. Moreover, the modern
understanding of antidiscrimination provi-
sions asksonly whether a group shareseth-
nic or ancestralties (as Jewsdo), not whether
it is biologically distinct.

Jewishdentity and Civil Rightsin America
explains that, in the futur e, the courts could
take different approachesto interpr eting
Jewishidentity . Importantly , however, Jewish
Identity demonstrates that all of these
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Kenneth L. Marcus s one of the most
important new voicesin civil rights policy to
come along in many years. He combines the
brilliance of a greatlawyer, the flair of acom-
pelling writer, and the tenacity of a policy -
maker who has spent many years battling in
the trenches. Jewishdentity and Civil Rights
in America E should be required reading for

Kenneth Mar cus brings a wealth of legal
knowledge and arichness of professional
experienceto illuminate a problem of
growing concern:the surfacing of anti-Jewish
hostility on a number of American university
campusesand the general failure of
university administrators to act effectivelyE
[T]his well-informed, clarifying book is a

anyone who wants to under-

must-read.O

stand one of the most disturb -
ing failur esof civil rights
enforcementtoday.
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Mar cus brilliantly wr estles
with two interrelated ques-
tions. What doesit meanto

Whether one
emphasizespopu lar
understandings,
scientific evidence or
congressional intent,
Jewish Americans must
receive the samepro-
tections as other
groups.
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Ken Marcus has written a
seminal work on Jewsand
racial identity , distilling the
major arguments surround -
ing the federal governmentOs
decision not to investigate

be Jewish? And what doesit
mean to be antisemitic? Marcus demon-
strates how the multiple understandings of
JewishnessNasa religion, asan ethnic identi -
ty, and so forthNengender problems when
we seekto define antisemitism and its legal
ramificationsE.
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